
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS RECEIVED

CLERKS OFFICE
THE CITY OF SPRINGFIELD, ) NOV 032005
amunicipalcorporation,

Petitioner, ) r 7 STATE OF ILLINOIS
) PCB OLe i’~ Pollution Control Board
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)
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NOTICE OF FILING

To: DorothyM. Gunn RobertP. Messina
Clerk oftheBoard ChiefLegal Counsel
Illinois Pollution ControlBoard Illinois EnvironmentalProtectionAgency
100WestRandolph 1021 North GrandAvenueEast
Suite 11-500 P.O.Box 19276
Chicago,IL 60601 Springfield,IL 62794-9276

Pleasetakenoticethat on November3, 2005,we filed with theOffice oftheClerk of the
Illinois Pollution Control Board,an original and9 copiesof the following: (1) MOTION TO
STAY EFFECTIVENESSOF CAAPPPERMIT; (2) APPEARANCEOF CYNTHIA A.
FAUR AND (3) MOTION FORLEAVE TO EXCEEDTHE PAGELIMIT, which are
serveduponyou.

Respectfullysubmitted,

TITlE CITY OF SPRINGFIELD,
amunicipalcorporation

By C~\c*\\JLt~QL_~
(~)neof its attorneys

Dated: November3, 2005

CynthiaA. Faur
Mary A. Gade
ElizabethA. Leifel
SonnenscheinNath & RosenthalLLP
8000SearsTower
Chicago,Illinois 60606
(312)876-8000
11961772

TillS FILING IS BEING SUBMI1TEDON RECYCLED PAPER



BEFORE THE POLLUTION CONTROL BOARD R E CEl V ED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

NOV 032005
THE CITY OF SPRINGFIELD, STATE OF ILLINOIS
a municipal corporation, ) Pollution Control Board

Petitioner, ) o~
PCB ___________

v. ) (Permit Appeal — Air)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

MOTION TO STAY EFFECTIVENESS OF CAAPP PERMIT

TheCity of Springfield ownsandoperatesan electricgenerationandtransmission

companycommonlyknownas City Water,Light & Power(“CWLP”). TheCity of Springfield,

hereinafterreferredto asCWLP, by its attorneys,CynthiaA. Faur,Mary A. Gade,ElizabethA.

Leifel, andSonnenscheinNath & RosenthalLLP, herebypetitionstheIllinois Pollution Control

Board(the “Board”) to staytheeffectivenessof CWLP’s CleanAir Act PermitProgram

(“CAAPP”) permit in this matter,pursuantto 415 ILCS 5/40.2, andin accordancewith 35 III.

Admin. Code § 105.304(b).

CWLP requestsastayoftheeffectivenessof its CAAPPpermit. It recognizes,however,

that theBoardcould find that suchastay is unnecessarybecauseCWLP’s CAAPPpermit never

becameeffectivepursuantto § 10-65(b)of theIllinois AdministrativeProceduresAct (the

APA’) andtheholding in Borg-WarnerCorp. v. Mauzy, 100 Ill. App. 3d 862, 427 N.E.2d415

(3d Dist. 1981). Section10-65(b)of theAPA providesthatwhenapermittee(referredto asa

licenseein theAPA) hasmadea timely andsufficientapplicationfor a permit renewal(or

licenserenewalas it is referredto in the APA) or anew permit(or license)for an activity of a

continuingnature,thepermit(or license)shall continuein effect until thefinal agencydecision

hasbeenmadeunlessa laterdateis fixed by orderof the reviewingcourt. 5 ILCS 100/10-65(b).



TheAppellateCourt in Borg-Warnerheldthat a final decisionfor thepurposesof § 10-65(b)of

theAPA would not occuruntil theBoardwereto rule on any appealof an issuedpermit. Borg-

WarnerCorp. 100 Ill. App. 3d. at 870-871,427 N.E. 2d. at 421. In this instance,CWLP

submittedatimely andsufficientapplicationto theAgency for a CAAPPpermit. Thepurpose

ofthe CAAPPpermit is to taketheplaceof CWLP’s existingoperatingpermits. Accordingly,

theBoardcould find that pursuantto § 10-65(b)oftheAPA, CWLP’s CAAPPpermit never

becameeffectiveandthat astayof effectivenessis not necessary.

In thealternative,if the Boarddeterminesthat § 10-65(b)oftheAPA doesnot applyin

this instance,CWLP statesasfollows in supportofits Motion for Stay:

1. OnSeptember29, 2005, the Illinois EnvironmentalProtectionAgency (the

“Agency”) issueda final CAAPPpermit,ApplicationNo. 95090091,(the “Permit”) to CWLP’s

DallmanandLakesideStations,locatedat 3100 StevensonDrive, Springfield,Illinois.

2. Today,November3,2005,CWLP hasfiled aPetitionfor Hearingto ReviewClean

Air Act PermitProgramPermitIssuance(the “Petition”) in orderto preserveits right to appealin

this matter.

3. In this Motion, CWLP requeststhat theBoard staytheeffectivenessof its CAAPP

permit. Suchastayis appropriatebasedupon thestandardsarticulatedby theBoard. Illinois

law providesthefollowing standardsto be usedin determiningtheappropriatenessof astay: (1)

acertainascertainableright needsprotection;(2) irreparableinjury will occurwithout the

injunction; (3) no adequateremedyatlaw exists,and(4) thereis a probabilityof successon the

merits); SeeNielsen& Bainbridge,L.L.C. v. JEPA,DocketNo. 03-98(III. Pollution ControlBd.

Feb. 6, 2003);seealsoSaint-GobainContainers,Inc. v. JEPA,DocketNo. 04-47(III. Pollution

ControlBd. Nov. 6, 2003);Noveon,Inc. v. JEPA, DocketNo. 04-102(Ill. PollutionControl Bd.

Jan.22, 2004);andBridgestone/FirestoneOffRoadTire Companyv. JEPA,DocketNo. 02-31
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(Ill. Pollution ControlBd. Nov. 1,2001)(noting that it is not necessaryfor theBoardto consider

all four factors).

4. First, a stayofeffectivenessof thePermit is necessaryto protectCWLP’s right to

appealandto preventthe impositionof contestedpermit conditionsbeforeCWLP is ableto

exerciseits right to appealandbe heardby theBoard.

5. Second,if thestayis not granted,CWLPwill sufferirreparablehann. As discussed

in thePetition, thePermitcontainsnumerousconditionsthatare arbitraryandcapricious,unduly

burdensome,andnot otherwiserequiredby applicablelaw. To requireCWLP to comeinto

compliancewith this Permitprior to resolutionof thePetitionwould takea significantamountof

time andwould requiresubstantialcapitalexpenditures,placingan undueburdenon CWLP, in

theeventthat thecontestedpermit conditionsareoverturned. Grantinga stayof thePermit

would alleviatethis hardship.

6. Third, CWLP hasno adequateremedyat law otherthanto appealits Permitto tire

Board. Further,CWLP is likely to succeedon themeritsofthePetition. As detailedin the

Petition,theCAAPPpermit,asissued,containsnumerousconditionsthatdo not represent

“applicablerequirements.”UnderIllinois law, theAgencyhasexceededits authoritywith

regardto certainconditions,andcertainconditionsarearbitraryandcapricious.

7. A stayofthis Permitwould not resultin any harmto theIllinois EPA, thepublic or

theenvironment. CWLP would continueto operatein compliancewith its existingoperating

permitswhile thePetitionis pending.

8. A stayof theeffectivenessoftheentireCAAPPpermit is appropriatein this instance

becauseCWLP in its Petitionhascontestednumeroussubsectionsof48 permit conditions. To

theextentthat the Board wereto grantaCWLP a partialstayof thePermitbasedonly on the

contestedconditions, it would createunnecessaryconfusionbecauseCWLP would needto
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complywith existingpermittermsfor certainitemsandthe requirementsof theCAAPPPermit

for others.

9. TheBoardhasstayedtheeffectivenessof otherCAAPPpermitsin theirentirety

whenrequested.See,Nielsen& Brainbridge,L.L.C. V IEPA, DocketNo. 03-98(Ill. Pollution

ControlBd. Feb.6, 2003); Saint-GobainContainers,Inc. v. IEPA, DocketNo. 04-47 (Ill.

Pollution Control Bd. Nov. 6, 2003);MidwestGeneration,LLC - Collins GeneratingStationv.

JEPA, DocketNo. 04-108(III. Pollution ControlBd. Jan.22, 2004);andBoardofTrusteesof

EasternIllinois Universityv. IEPA,DocketNo. 04-110(111.Pollution Control Bd. Feb. 5, 2004).

10. While astayof effectivenessof CWLP’s CAAPPpermit is appropriatein this

instance,shouldtheBoarddeterminethat suchastayis not warranted,CWLP requests,in the

alternative,that theBoardgrantastayofthecontestedconditionsofthePermit.

WHEREFORE,CWLP respectfullyrequeststhat theBoardgranta stayof effectiveness

of CWLP’s CAAPPpermit until theBoard’sfinal actionin this matter.

Respectfullysubmitted,

THE CITY OFSPRINGFIELD,
a municipal corporation

of its Attorneys

Dated: November3, 2005

CynthiaA. Faur
MaryA. Gade
ElizabethA. Leifel
SonnenscheinNath & RosenthalLLP
8000SearsTower
Chicago,Illinois 60606
(312) 876-8000

11961753

THIS FILING IS BEING SUBMIFFED ON RECYCLED PAPER
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BEFORETHE POLLUTION CONTROLBOARIh E C E ~VED

OF THE STATE OF ILLINOIS CLERK’S OFFICE

NOV 03 2005

THE CITY OF SPRINGFIELD, ) STATE OF ILLINOIS

Pollution Control Boarda municipalcorporation, ))
Petitioner, ) Dc

) PCB ___________

v. ) (Permit Appeal — Air)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE OF CYNTHIA A. FAUR

Theundersigned,asoneof its attorneys,herebyentersan Appearanceon behalfofThe

City of Springfield.

Respectfullysubmitted,

THE CITY OFSPRINGFIELD,

a municipalcorporation

Dated: November3, 2005

CynthiaA. Faur
Mary A. Gade
ElizabethA. Leifel
SonnenscheinNath & RosenthalLLP
8000SearsTower
Chicago,Illinois 60606
(312)876-8000

THIS FILING IS BEING SUBMI’VITED ON RECYCLED PAPER



BEFORE THE POLLUTION CONTROL BOARD RE CE IV E D
OF THE STATE OF ILLINOIS CLERK’S OFFICE

NOV 0 32005
THE CITY OF SPRINGFIELD, STATE OF (LUNOIS
a municipal corporation ) Pollution Control Board

)
Petitioner, ) ,f .._‘7

) PCB LAL’
v. ) (Permit Appeal — Air)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

MOTION FOR LEAVE TO EXCEED THE PAGE LIMIT

TheCity of Springfield ownsandoperatesan electric generationandtransmissionutility

commonlyknownasCity Water, Light & Power(“CWLP”). TheCity of Springfield,

hereinafterreferredto asCWLP, by its attorneys,CynthiaA. Faur,Mary A. Gade,ElizabethA.

Leifel, andSonnenscheinNath& RosenthalLLP, herebyrequeststhat theIllinois Pollution

ControlBoard(the “Board”) grantits Motion for Leaveto ExceedthePageLimit (Motion”) for

its PetitionFor HearingTo ReviewCleanAir Act PermitProgramPermit Issuance. In support

of this Motion, CWLP statesasfollows:

1. Section101.302(k)oftheBoard’srulesprovidesin relevantpartthat “[nb

motion,brief in supportof motion orbrief mayexceed50 pages.” 35 III. Admin. Code

§ 101.302(k).

2. On November3, 2005,CWLP filed, contemporaneouswith this Motion, a

PetitionFor HearingTo ReviewCleanAir Act PermitProgramPermit Issuance(“Petition”). In

this Petition,CWLP hasobjectedto numeroussubsectionsin 48 conditionsin its CleanAir Act

PermitProgram(“CAAPP”) permit, which itselfwasover 154 pages.This Petitionis 70 pages.



3. While CWLP madeevery effort to meetthepage limit specifiedin the Board’s

rules,in orderfor CWLP to hilly satisfytheBoard’srequirementsfor appealsofCAAPPpermits,

CWLP’s needsin excessofthe50 pagesallowedby § 101.302(k).The requirementsfor CAAPP

permitappealarecontainedin 35 Ill. Admin. Code § 105.304(a).Pursuantto theserules,CWLP

is requiredto providethefollowing informationin its Petitionfor reviewofa CAAPPpermit: (1)

a concisedescription ofthe CAAPP sourcefor whichthepermitis sought;(2) a statementofthe

Agency’sdecisionorpart thereofto bereviewed;(3) a justification asto why theAgency’s

decisionor partthereofwasin error;and(4) theothermaterialsuponwhichthepetitionerrelies

in its Petition. As CWLP statedabove,it objectedto 48 conditionsin its CAAPPpermit. To

effectively set forth eachconditionappealedandstatewhy eachconditionwasin error, CWLP

requiredadditionalpages.

4. In addition,CWLP hasattachedto its Petitionacopyof theCAAPPpermitwhich

is thesubjectof thePetition,as well as othersupportingdocumentsuponwhich it reliesin its

Petition.
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WHEREFORE,for thereasonsset forth in thisMotion, CWLP respectfullyrequeststhat

theBoardgrantCWLP theauthority file a Petitionin excessofthe50 pagelimit set forth in 35

Ill. Admin. Code§ 101.302(k).

Respectfullysubmitted,

CITY OF SPRINGFIELD

By:____
of’ its Attorneys

Dated: November3, 2004

CynthiaA. Faur
Mary A. Gade
ElizabethA. Leifel
SONNENSCHEINNATH & ROSENTHAL LLP
8000 SearsTower
233 S. WackerDrive
Chicago,IL 60606
(phone):312-876-8000
(facsimile)312-876-7934

I I962213v1

THIS FILING IS BEING SUBMITFEDONRECYCLEDPAPER
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CERTIFICATE OF SERVICE

The undersigned,anattorney,certify that I haveserveduponthe individualsnamedon
theattachedNoticeof Filing trueandcorrectcopiesofthe(1) MOTION TO STAY
EFFECTIVENESSOF CAAPPPERMIT; (2) APPEARANCEOF CYNTHIA A. FAUR
AND (3)MOTION FORLEAVE TO EXCEEDTHE PAGELIMIT, by MessengerandFirst
ClassMail, postageprepaidon November3, 2005.


